Agenda
Harper County
Board Of County Commissioners
Harper County Courthouse

Monday, March 16, 2020 - 9:00 a.m.

A.

B.

C.

Call To Order
Pledge Of Allegiance

Public Comment
Citizens are encouraged to speak to items on the agenda when recognized by the
Chairman. Citizen desiring to speak to matters not on the agenda may do so at this time.
Comments are limited to five (5) minutes and the Commission will take no action on
items not on the agenda. Iltems introduced under Public Comment may be come agenda
items at a later date.

. Approval Of Minutes

Payment Of Vouchers
Items Of Business

1. Curt Logsdon - Public Works - 9:15 A.m.
e Department Update
2. Jan Harding - EMS - 9:30 A.m.

e Department Update
e EXxecutive Session - Non-Elected Personnel

3. Ami DelLacerda - HR - 10:00 A.m.
o Executive Session
4. Melinda McCurley - 11:00 A.m.
e Executive Session - Non-Elected Personnel
5. Sherry Vierthaler - Health - 11:15 A.m.
e Department Update
6. Matt Booker - Zoning Administrator - 11:30 A.m.

e Public Hearing - Case SU-01-2020

Documents:



2018 STATE OF KANSAS WIRELESS STATUTE (2).PDF
IMAGES AND MAP.PDF

2-18-2020 MINUTES (1).DOC

BOCC SPECIAL USE REPORT (1).DOC

BOCC SPECIAL USE CHECKLIST.PDF

G. Correspondence

H. Adjourn


http://www.harpercountyks.gov/fa7bee99-216a-4ed9-9687-fb43e2294c0c

2018 Kansas Statutes

66-2019. Siting of wireless infrastructure; public lands and public right-of-way; wireless providers
and governing bodies, rights and requirements for application process. (a) The Kansas legislature finds
and declares that:

(1) The permitting, construction, modification, maintenance and operation of wireless facilities are critical to
ensuring that all citizens in the state have true access to broadband and other advanced technology and
information;

(2) these facilities are critical to ensuring that businesses and schools throughout the state remain competitive
in the global economy;

(3) wireless telecommunications facilities that enable broadband services have a significant economic benefit;
and

(4) the permitting, construction, modification, maintenance and operation of these facilities, to the extent
specifically addressed in this section, are declared to be matters of statewide concern and interest.

(b) As used in this section:

(1) "Accessory equipment" means any equipment serving or being used in conjunction with a wireless facility or
wireless support structure including, but not limited to, utility or transmission equipment, power supplies,
generators, batteries, cables, equipment buildings, cabinets and storage sheds, shelters or similar structures.

(2) "Antenna" means communications equipment that transmits or receives electromagnetic radio signals used
in the provision of wireless services.

(3) "Applicant" means any person or entity that is engaged in the business of providing wireless services or the
wireless infrastructure required for wireless services and that submits an application.

(4) "Application" means a request submitted by an applicant to an authority for: (A) The construction of a new
wireless support structure or new wireless facility;

(B) the substantial modification of a wireless support structure or wireless facility; or

(C) collocation of a wireless facility or replacement of a wireless facility.

(5) "Authority' means any governing body, board, agency, office or commission of a city, county or the state that
is authorized by law to make legislative, quasi judicial or administrative decisions concerning an application.
"Authority" shall not include any school district as defined in K.S.A. 72-6486, and amendments thereto, or any
court having jurisdiction over land use, planning, zoning or other decisions made by an authority.

(6) "Base station' means a station that includes a structure that currently supports or houses an antenna,
transceiver, coaxial cables, power cables or other associated equipment at a specific site that is authorized to
communicate with mobile stations, generally consisting of radio transceivers, antennas, coaxial cables, power
supplies and other associated electronics. "Base station" does not mean a tower or equipment associated with a
tower and does not include any structure that, at the time the relevant application is filed with the authority, does
not support or house equipment described in this paragraph.

(7) "Collocation" means the mounting or installation of wireless facilities on a building, structure, wireless
support structure, tower, utility pole, base station or existing structure for the purposes of transmitting or
receiving radio frequency signals for communication purposes.

(8) "Distributed antenna system" means a network that distributes radio frequency signals and consisting of: (A)
Remote communications or antenna nodes deployed throughout a desired coverage area, each including at least
one antenna for transmission and reception;

(B) a high capacity signal transport medium that is connected to a central communications hub site; and

(C) radio transceivers located at the hub's site to process or control the communications signals transmitted and
received through the antennas to provide wireless or mobile service within a geographic area or structure.

(9) "Existing structure" means a structure that exists at the time an application to collocate wireless facilities on
a structure is filed with an authority. The term includes any structure that is currently supporting or designed to
support the attachment of wireless facilities, including, but not limited to, towers, buildings and water towers.
(10) "Public lands, buildings and facilities" does not include any real property, structures or facilities under the
ownership, control or jurisdiction of the secretary of transportation.

(11) "Public right-of-way" means only the area of real property in which the authority has a dedicated or
acquired right-of-way interest in the real property. It shall include the area on, below or above the present and
future streets, alleys, avenues, roads, highways, parkways or boulevards dedicated or acquired as right-of-way.
"Public right-of-way" does not include any state, federal or interstate highway right-of-way, which generally
includes the area that runs contiguous to, parallel with, and is generally equidistant from the center of that
portion of the highway improved, designed or ordinarily used for public travel.

(12) "Replacement" includes constructing a new wireless support structure of comparable proportions and of
comparable height or such other height that would not constitute a substantial modification to an existing
structure in order to support wireless facilities or to accommodate collocation and includes the associated
removal of the pre-existing wireless facilities, if any, or wireless support structure.

(13) "Search ring" means a shape drawn on a map to indicate the general area within which a wireless services
support structure should be located to meet radio frequency engineering requirements, taking into account other
factors, including topography and the demographics of the service area.

(14) "Small cell facility" means a wireless facility that meets both of the following qualifications: (A) Each
antenna is located inside an enclosure of no more than six cubic feet in volume, or in the case of an antenna that
has exposed elements, the antenna and all of the antenna's exposed elements could fit within an imaginary
enclosure of no more than six cubic feet; and

(B) primary equipment enclosures that are no larger than 17 cubic feet in volume, or facilities comprised of such
higher limits as the federal communications commission has excluded from review pursuant to 54 U.S.C. §
306108. Associated equipment may be located outside the primary equipment, and if so located, is not to be
included in the calculation of equipment volume. Associated equipment includes, but is not limited to, any electric
meter, concealment, telecommunications demarcation box, ground-based enclosures, back-up power systems,
grounding equipment, power transfer switch, cut-off switch and vertical cable runs for the connection of power
and other services.

(15) "Small cell network" means a collection of interrelated small cell facilities designed to deliver wireless
service.

(16) "Substantial modification" means a proposed modification to an existing wireless support structure or base
station that will substantially change the physical dimensions of the wireless support structure or base station
under the objective standard for substantial change, established by the federal communications commission
pursuant to 47 C.F.R. 1.40001.

(17) "Transmission equipment" means equipment that facilitates transmission for a wireless service licensed or
authorized by the federal communications commission including, but not limited to, radio transceivers, antennas,



coaxial or fiber optic cable and regular and backup power supply. "Transmission equipment" includes equipment
associated with wireless services including, but not limited to, private, broadcast and public safety services such
as wireless local area network services, and services utilizing a set of specifications developed by the institute of
electrical and electronics engineers for interface between a wireless client and a base station or between two
wireless clients, as well as unlicensed wireless services and fixed wireless services, such as microwave backhaul.
(18) "Wireless facility" means equipment at a fixed location that enables wireless communications between user
equipment and a communications network, including, but not limited to: (A) Equipment associated with wireless
services such as private, broadcast and public safety services, as well as unlicensed wireless services and fixed
wireless services such as microwave backhaul; and

(B) radio transceivers, antennas, coaxial or fiber-optic cable, regular and backup power supplies and
comparable equipment, regardless of technological configuration.

"Wireless facility" does not mean any wired connections from a wireless support structure or base station to a
hub or switching location.

(19) "Wireless services" means "personal wireless services" and "personal wireless service facilities" as defined
in 47 U.S.C. § 332(c)(7)(C), including commercial mobile services as defined in 47 U.S.C. § 332(d), provided to
personal mobile communication devices through wireless facilities or any fixed or mobile wireless services
provided using wireless facilities.

(20) "Wireless infrastructure provider" means any person that builds or installs transmission equipment,
wireless facilities or wireless support structures, but that is not a wireless services provider.

(21) "Wireless support structure" means a freestanding structure, such as a monopole, guyed or self-supporting
tower or other suitable existing or alternative structure designed to support or capable of supporting wireless
facilities. "Wireless support structure" shall not include any telephone or electrical utility pole or any tower used
for the distribution or transmission of electrical service.

(22) "Utility pole'" means a structure owned or operated by a public utility as defined in K.S.A. 66-104, and
amendments thereto, a municipality as defined in K.S.A. 75-6102, and amendments thereto, or an electric
cooperative as defined in K.S.A. 2018 Supp. 17-4652, and amendments thereto, that is designed specifically for
and used to carry lines, cables or wires for telecommunications, cable, electricity or to provide lighting.

(23) "Water tower'" means a water storage tank or a standpipe, or an elevated tank situated on a support
structure that was originally constructed for use as a reservoir or facility to store or deliver water.

(24) "Wireless services provider" means a provider of wireless services.

(c) (1) An authority shall not charge an application fee, consulting fee or other fee associated with the
submission, review, processing and approval of an application that is not required for other wireless
infrastructure providers or wireline telecommunications or broadband providers within the authority's
jurisdiction.

(2) An authority shall only assess fees or charges for the actual costs relating to the granting or processing of an
application that are directly incurred by the authority and the authority shall not charge any market-based or
value-based fees for the processing of an application. Such fees and charges shall be reasonably related in time to
the occurrence of such costs.

(3) An authority or any third-party entity shall not include any travel expenses incurred in the review of an
application for more than one trip per application to the authority's jurisdiction and an applicant shall not be
required to pay or reimburse an authority for a consultant or other third-party fees based on a contingency-based
or results-based arrangement. Any travel expenses included must be reasonable and directly related to the
application.

(4) The total charges and fees assessed by the authority shall not exceed:

(A) $500 for a collocation application, that is not a substantial modification, small cell facility application or
distributed antenna system application; or

(B) $2,000 for an application for a new wireless support structure or for a collocation application that is a
substantial modification of a wireless support structure.

(d) (1) An authority may not charge a wireless services provider or wireless infrastructure provider any rental,
license or other fee to locate a wireless facility or wireless support structure on any public right-of-way controlled
by the authority, if the authority does not charge other telecommunications or video service providers, alternative
infrastructure or wireless services providers or any investor-owned utilities or municipally-owned commercial
broadband providers for the use of public right-of-way. If an authority does assess a charge, including a charge or
rental fee for attachment to the facilities owned by the authority in the right-of-way, any such charge must be
competitively neutral, with regard to other users of the public right-of-way, including investor-owned utilities or
municipally-owned commercial broadband providers, and may not be unreasonable or discriminatory or violate
any applicable state or federal law, rule or regulation.

(2) (A) Subject to the provisions of this subsection, a wireless services provider or wireless infrastructure
provider, subject to an application, shall have the right to construct, maintain and operate wireless support
structures, utility poles, small cell wireless facilities or distributed antenna systems along, across, upon, under or
above the public right-of-way. The authority must be competitively neutral with regard to other users of the
public right-of-way, may not be unreasonable or discriminatory and may not violate any applicable state or
federal law, rule or regulation.

(B) Nothing in this subsection (d) shall be interpreted as granting a wireless services provider or wireless
infrastructure provider the right to construct, maintain or operate any facility or related appurtenance on
property owned by the authority outside of the public right-of-way.

(C) The right of a wireless services provider or wireless infrastructure provider to use and occupy the public
right-of-way shall always be subject and subordinate to the reasonable public health, safety and welfare
requirements and regulations of the authority. An authority may exercise its home rule powers in its
administration and regulation related to the management of the public right-of-way provided that any such
exercise must be competitively neutral and may not be unreasonable or discriminatory.

(D) The authority shall have the right to prohibit the use or occupation of a specific portion of public right-of-
way by a provider due to a reasonable public interest necessitated by public health, safety and welfare so long as
such interest is exercised in a competitively neutral manner and is not unreasonable or discriminatory.

(E) A wireless services provider or wireless infrastructure provider shall comply with all laws and rules and
regulations governing the use of public right-of-way.

(F) An authority may require a wireless services provider or wireless infrastructure provider to repair all
damage to a public right-of-way caused by the activities of that provider, or of any agent, affiliate, employee or
subcontractor of that provider, while occupying, installing, repairing or maintaining facilities in a public right-of-
way and to return the right-of-way to the condition in which it existed prior to the damage. If a wireless services
provider or wireless infrastructure provider fails to make the repairs required by an authority, the authority may
effect those repairs and charge the provider the reasonable cost of those repairs. If an authority incurs damages
as a result of a violation of this paragraph, then the authority shall have a cause of action against a wireless



services provider or wireless infrastructure provider for violation of this paragraph, and may recover its damages,
including reasonable attorney fees, if such provider is found liable by a court of competent jurisdiction.

(G) If requested by an authority, in order to accomplish construction and maintenance activities directly related
to improvements for the health, safety and welfare of the public, a wireless services provider or wireless
infrastructure provider shall relocate or adjust its facilities within the public right-of-way at no cost to the
authority, as long as such request similarly binds all users of such right-of-way. Such relocation or adjustment
shall be completed as soon as reasonably possible within the time set forth in any written request by the authority
for such relocation or adjustment, as long as the authority provides the wireless services provider or wireless
infrastructure provider with a minimum of 180 days advance written notice to comply with such relocation or
adjustment, unless circumstances beyond the authority's control require a shorter period of advance notice. If any
such relocation or adjustment is for private benefit, the provider shall not bear the cost of the relocation or
adjustment to the extent of such private benefit and the provider shall not be obligated to commence the
relocation or adjustment until receipt of funds for such relocation or adjustment. The provider shall have no
liability for any delays caused by a failure to receive funds for the cost of such relocation or adjustment and the
authority shall have no obligation to collect such funds.

(H) Wireless services providers and wireless infrastructure providers shall indemnify and hold the authority and
its officers and employees harmless against any and all claims, lawsuits, judgments, costs, liens, losses, expenses,
fees to include reasonable attorney fees and costs of defense, proceedings, actions, demands, causes of action,
liability and suits of any kind and nature, including personal or bodily injury or death, property damage or other
harm for which recovery of damages is sought, to the extent that it is found by a court of competent jurisdiction
to be caused by the negligence of the wireless services provider or wireless infrastructure provider, any agent,
officer, director, representative, employee, affiliate or subcontractor of the provider, or their respective officers,
agents, employees, directors or representatives, while installing, repairing or maintaining facilities in a public
right-of-way. The indemnity provided by this paragraph does not apply to any liability resulting from the
negligence of an authority, its officers, employees, contractors or subcontractors. If a provider and the authority
are found jointly liable by a court of competent jurisdiction, liability shall be apportioned comparatively in
accordance with the laws of this state, without waiving any governmental immunity available to the authority
under state law and without waiving any defenses of the parties under state or federal law. This paragraph is
solely for the benefit of the authority and the wireless services provider or wireless infrastructure provider and
does not create or grant any rights, contractual or otherwise, to any other person or entity.

(I) A wireless services provider or wireless infrastructure provider or authority shall promptly advise the other
in writing of any known claim or demand against the provider or the authority related to or arising out of the
provider's activities in a public right-of-way.

(3) The provisions of this subsection shall not apply to or affect any authority's jurisdiction over the activities of
wireless services providers or wireless infrastructure providers in public utility easements, private easements or
on privately owned property.

(4) Nothing in this subsection shall be construed to prevent wireless structures and wireless facilities from being
located on state, federal or interstate highway right-of-way in accordance with reasonable policies and
procedures adopted by the manager of the state, federal and interstate highway right-of-way under applicable
federal and state law.

(e) (1) An authority may enter into a lease with an applicant for the applicant's use of public lands, buildings and
facilities. When entering into a lease for use of publicly owned lands, an authority shall offer leases or contracts
for applicants to use publicly owned lands that are at least 10 years in duration, unless otherwise agreed to by
both the applicant and the authority, and at market rates. Any lease renewals shall be negotiated in good faith.
Due to the benefit of increased broadband and wireless services to the citizens of the authority, an authority may
choose not to charge for the placement of wireless facilities on public lands. If an authority does charge, any such
charges for use of publicly owned lands and facilities must be competitively neutral with regard to other users of
the publicly owned lands and facilities, including any investor-owned utilities or municipally owned commercial
broadband providers, may not be unreasonable or discriminatory and may not violate any applicable state or
federal law, rule or regulation.

(2) 1If the applicant and the authority do not agree on the applicable market rate for the use or lease of public
land and are unable to agree on a process to determine the applicable market rate for any such public land, then
the market rate will be determined by a panel of three appraisers. The panel will consist of one appraiser
appointed by each party and a third appraiser selected by the two appointed appraisers. Each appraiser will
independently appraise the appropriate lease rate and the market rate shall be set at the mean between the
highest and lowest market rates among all three independent appraisals, unless the mean between the highest
and lowest appraisals is greater than or less than 10% of the appraisal of the third appraiser chosen by the
parties' appointed appraisers, in which case the third appraisal will determine the rate for the lease. The
appraisal process shall be concluded within 150 calendar days from the date the applicant first tenders a
proposed lease rate to the authority. Each party will bear the cost of the party's own appointed appraiser, and the
parties shall share equally the cost of the third appraiser chosen by the two appointed appraisers.

(3) Nothing in this subsection shall be construed to prevent wireless structures and wireless facilities from being
located on real property, structures or facilities under the ownership, control or jurisdiction of the secretary of
transportation in accordance with reasonable policies and procedures adopted by the secretary of transportation
under applicable federal and state law.

(4) This subsection (e) shall not apply to public rights-of-way governed by subsection (d).

(f) To ensure uniformity across the state with respect to consideration of every application, an authority shall
not:

(1) Require an applicant to submit information about, or evaluate an applicant's business decisions with respect
to, the applicant's designed service, customer demand for service or quality of the applicant's service to or from a
particular area or site. An authority may require an applicant filing an application for a new wireless support
structure to state in such application that the applicant conducted an analysis of available collocation
opportunities on existing wireless support structures within the same search ring defined by the applicant, solely
for the purpose of confirming that an applicant undertook such analysis;

(2) require information that concerns the specific need for the wireless support structure, including if the
service to be provided from the wireless support structure is to add additional wireless coverage or additional
wireless capacity. An authority may not require proprietary, confidential or other business information to justify
the need for the new wireless support structure, including propagation maps and telecommunications traffic
studies;

(3) evaluate an application based on the availability of other potential locations for the placement of wireless
support structures or wireless facilities including, but not limited to, the option to collocate, instead of construct,
a new wireless support structure or for substantial modifications of a support structure;

(4) dictate the type of transmission equipment or technology to be used by the applicant including, but not
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limited to, requiring an applicant to construct a distributed antenna system or small cell facility in lieu of
constructing a new wireless support structure or discriminate between different types of infrastructure or
technology;

(5) require the removal of existing wireless support structures or wireless facilities, wherever located, as a
condition for approval of an application. This paragraph shall not preclude an authority from adopting reasonable
rules with respect to the removal of abandoned wireless support structures or wireless facilities;

(6) impose any restrictions at or near civilian airports with respect to objects in navigable airspace height
limitations, proximity to civilian airports or markings and lighting on wireless support structures or base stations
that are greater than, or in conflict with, any restrictions imposed by the federal aviation administration, except
that this paragraph shall not be construed so as to impact any existing height restrictions adopted by an authority
as of the effective date of this section on wireless support structures or base stations located at or near civilian
airports;

(7) establish or enforce regulations or procedures for radio frequency signal strength or the adequacy of service
quality;

(8) impose surety requirements, including bonds, escrow deposits, letters of credit or any other type of financial
surety to ensure that abandoned or unused facilities can be removed, unless the authority imposes similar
requirements on other permits for other types of commercial development or land uses, and any such instrument
cannot exceed a reasonable estimate of the direct cost of the removal of the facility. If surety requirements are
imposed, any such requirements shall be competitively neutral, non-discriminatory, reasonable in amount and
commensurate with the historical record for local facilities and structures that are abandoned;

(9) discriminate or create a preference on the basis of the ownership of any property, structure, base station or
wireless support structure when promulgating rules or procedures for siting wireless facilities or for evaluating
applications or require the placement of wireless support structures or wireless facilities on property owned or
leased by the authority, but an authority may develop a process to encourage the placement of wireless support
structures or wireless facilities on property owned or leased by the authority, including an expedited approval
process. Nothing in this subsection shall be construed to hinder or restrict the siting of public safety
communications towers, including, but not limited to, police and fire;

(10) impose any unreasonable requirements or obligations regarding the presentation, appearance or function
of the wireless facilities and equipment including, but not limited to, those relating to any kinds of materials used
and those relating to arranging, screening or landscaping of facilities. In developing such a requirement or
obligation for wireless facilities located on a public right-of-way, the authority shall consider input from property
owners adjoining the affected public right-of-way;

(11) impose any requirements that an applicant purchase, subscribe to, use or employ facilities, networks or
services owned, provided or operated by an authority, in whole or in part, or by any entity in which the authority
has a competitive, economic, financial, governance or other interest;

(12) impose environmental testing, sampling or monitoring requirements that exceed federal law;

(13) impose any compliance measures for radio frequency emissions or exposure from wireless facilities that
exceed the requirements of the federal communications commission rules for radio frequency;

(14) in conformance with 47 U.S.C. § 332(c)(7)(B)(iv), reject an application, in whole or in part, based on
perceived or alleged environmental effects of radio frequency emissions or exposure;

(15) prohibit the use of emergency power systems that comply with federal and state environmental
requirements and do not violate local health and safety requirements and local noise control ordinances, but no
local regulations shall prevent the provision of emergency power during an actual emergency;

(16) condition or require the approval of an application based on the applicant's agreement to permit any
wireless facilities provided or operated, in whole or in part, by an authority or by any other entity to be placed at,
or collocated with, the applicant's wireless support structure;

(17) impose a greater setback or fall-zone requirement for a wireless support structure than for other types of
commercial structure of a similar size; or

(18) limit, for less than 10 years, the duration of the approval of an application. Any renewals shall be negotiated
in good faith. Construction of the approved structure or facilities shall commence within one year of final
approval and shall be diligently pursued to completion.

(g) An applicant for a small cell network involving no greater than 25 individual small cell facilities of a
substantially similar design within the jurisdiction of a single authority shall be permitted, upon request by the
applicant, to file a consolidated application and receive a single permit for the installation, construction,
maintenance and repair of a small cell network instead of filing separate applications for each individual small
cell facility, except that the authority may require a separate application for any small cell facilities that are not of
a substantially similar design. The authority shall render a decision no later than 60 days after the submission of
an application regarding small cell facilities that satisfies the authority's requirements in a single administrative
proceeding.

(h) (1) Within 150 calendar days of receiving an application for a new wireless support structure and within 90
calendar days of receiving an application for a substantial modification to an existing wireless support structure
or base station, or any other application for placement, installation or construction of transmission equipment
that does not constitute an eligible facilities request as defined by 47 U.S.C. § 1455(a), an authority shall: (A)
Review the application in light of the application's conformity with applicable local zoning regulations;

(B) make a final decision to approve or disapprove the application; and

(C) advise the applicant in writing of the authority's final decision, supported by substantial evidence contained
in a written record and issued contemporaneously. If an authority denies an application, there must be a
reasonable basis for the denial. An authority may not deny an application if such denial discriminates against the
applicant with respect to the placement of the facilities of other investor-owned utilities, wireless service
providers, wireless infrastructure providers or wireless carriers.

(2) (A) The time period for approval of applications shall begin when the application is submitted and may be
tolled within the first 30 days after the submission of the application if the authority notifies the applicant that
such application is incomplete, identifies all missing information and specifies the code provision, ordinance,
application instruction or otherwise publicly stated procedures that require the information to be submitted.

(B) The time period for approval of applications shall begin running again when the applicant provides the
necessary supplemental information. Additionally, the time period for approval of applications may be tolled by
the express agreement in writing by both the applicant and the authority.

(3) An application shall be deemed approved if an authority fails to act on an application for a: (A) New wireless
support structure within the 150-calendar day review period specified; or

(B) substantial modification to an existing wireless support structure or base station or any other applications
for placement, installation or construction of transmission equipment that does not constitute an eligible facilities
request as defined by 47 U.S.C. § 1455(a) within the 90 calendar days review period specified.

(4) An authority shall approve applications for eligible facilities requests, as defined by 47 U.S.C. § 1455(a),



within 60 days according to the procedures established by federal law under 47 C.F.R. 1.40001.

(5) An application shall be deemed approved once an applicant has provided notice to the authority that the
applicable time periods provided in this section have lapsed.

(6) Within 30 days of the notice provided pursuant to subsection (h)(5), a party aggrieved by the final action of
an authority, either by the authority affirmatively denying an application or by the authority's inaction, may bring
an action for review in any court of competent jurisdiction.

(i) An authority may not institute any moratorium on the filing, consideration or approval of applications,
permitting or the construction of new wireless support structures, substantial modifications of wireless support
structures or collocations.

(j) Subject to the provisions of this section and applicable federal law, an authority may continue to exercise
zoning, land use, planning and permitting authority within the authority's territorial boundaries with regard to
the siting of new or the modification of wireless support structures, wireless facilities, small cell facilities or
utility poles, except that no authority shall have or exercise any zoning or siting jurisdiction, authority or control
over the construction, installation or operation of any small cell facility or distributed antennae system located in
an interior structure or upon the site of any campus, stadium or athletic facility.

(k) Nothing in this section shall be construed to apply to military installations.

(1) The provisions of this section shall take effect and be in force on and after October 1, 2016.

History: L. 2016, ch. 40,8 1; July 1.
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Harper County Planning Board
And Board of Zoning Appeals
Minutes of Meeting February 18, 2020

Agenda #1 Steve Bellesine called the meeting to order at 7:00 p.m. at the Harper Senior Center, Harper,
Kansas.

Agenda #2 Roll call of the Planning Board was taken. Steve Bellesine, Larry Olivier, and Kevin Alexander
were present. Recording Secretary, Jackie Keim and Zoning Administrator, Matt Booker were in
attendance. (Attendance list on file.)

Agenda #3 Alexander made a motion to approve the agenda. Olivier seconded it. Passed 3-0.

Agenda #4 Olivier made a motion to approve the minutes for the January 27, 2020 meeting. Alexander
seconded it. Passed 3-0.

Agenda #5 Bellesine called for the public hearing of SU-01-2020 to establish 280" wireless
telecommunication facility in the A-2 Agricultural District. Steve Bellesine, board member, disqualified
himself, as being a land owner in the notification area, and it was declared that a quorum of 3 were
present. Vice-chair, Olivier presided over the hearing. Proper notification was made in The Anthony
Republican on January 29, 2020 and 12 real property owners were notified on January 28, 2020. No
exparte communications were received. Zoning Administrator, Matthew Booker gave a report detailing
the background of the area for the tower. Justin Owen of Branch Communications gave a presentation
for the location and building of the tower. The provider will be Pioneer Wireless. The tower will be
located far enough away from the highway to be safe, if it collapses. Patrick Edwards, representing SBA
Towers Il, LLC, stated that they were concerned of having a tower in such close proximity. Their tower is
a quarter of a mile NE of the proposed tower. He provided drawings and location maps of the vicinity.
He stated that the tower is at 62% capacity and the foundation capacity is at 42%. In May 2019, this
tower had equipment upgrades. His argument is that the proposed tower would not improve the cell
coverage in the area. There is no evidence the new tower may or may not interfere the workings of the
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existing tower. He provided a Federal Statute, Telecommunications Act of 1996 Section 704 Subsection
A(7)(a) stating the location of towers and providers within the coverage area cannot discriminate with
other providers. Justin Owen of Branch also provided a Kansas statute of KSA 66-2019 (f)(2) & (3) which
stated that it is not required to justify a new tower structure or to collocate equipment. Pioneer
operates under the FCC jurisdiction regulations. No written communications were received. The
seventeen facts and findings report were reviewed. Alexander made a motion to recommend to the
Governing Body that Case # SU-01-2020 be approved for the establishment of a 280’ wireless
telecommunications facility in the A-2 Agricultural District as amended subject to the seven conditions
listed therein. Olivier seconded it. Passed 2-0. Olivier returned the Chair position back to Bellesine.

Agenda #6 Bellesine called for the Application of Final Plat for Harper Station located in SW4 Section,
24,T33, R6. Thisis a plat for the pump station being divided from property of Charley Wolff Trust #1.
The Board reviewed the plat and the conditions on the report. Olivier made a motion to approve the

Final Plat as submitted with one added condition to the Governing Body. Alexander seconded it. Passed
3-0.

Agenda #7 Zoning Administrator, Matthew Booker gave a zoning report.
Agenda #8 No new business was discussed

Agenda #9 Alexander made a motion to adjourn the meeting. Olivier seconded it. Passed 3-0.

Respectfully submitted: Approved by the Planning Board:

Date Date
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Jackie M. Keim Steve D. Bellesine
Recording Secretary Chairperson

CC: County Commissioners, Planning Board Members, Zoning Administrator, County Clerk, Planning Consultant, County
Sanitarian, City Clerk Liaison Representatives, County Attorney, Economic Development Coordinator



HARPER COUNTY, KANSAS
Agenda Item No. _ _

for March 16, 2020

REVISED SPECIAL USE REPORT *

CASE NUMBER: SU-01-2020

APPLICANT: Steven D Bellesine Trust No. 1

AGENT: Justin Owen, Branch Towers |11

REQUEST: Special Use requested to establish a 280° wireless
telecommunication facility in the A-2 Agricultural
District.

CASE HISTORY:

APPROX. LOCATION: A tract of land in NE 4 of Section 28, Township 33S,
Range 5W, East of Anthony, on KS Hwy 44, a quarter
of a mile West of SE 100 Ave.

SITE SIZE: 3 acres more or less
PROPQOSED USE: To establish a wireless telecommunication facility

ADJACENT ZONING AND EXISTING LAND USE:
North: A-2 Agricultural District & I-1 Industrial District —
Agricultural land, Coop Grain Elevator (Northwest),
communication tower

South: A-2 Agricultural District— Agricultural land

East: A-2 Agricultural District — Agricultural land & one residence,
1 mile to the East on the North side of KS Highway 44

West: A-2 Agricultural District — Agricultural land, Oil pad site

(Form ZA-3) (Page 1 of 5)



*  NOTE: This report is to assist the Planning Commission to determine their findings from the evidence
presented at the hearing so as to base their rezoning recommendation on the required 17 factors found in
Section 11-100 H of the Zoning Regulations. The responses initially provided need to be evaluated with
the evidence and reworded as necessary to reflect the Commission's considered opinion. Conditions
attached to the motion, if any, should be carefully worded to provide instructions to the applicant and
facilitate enforcement by the Zoning Administrator. A copy of the report should be provided to the
applicant before the hearing. The completed report can be included within the minutes following the
statutory required summary of the hearing or attached thereto. The minutes and report should be forwarded
to the Governing Body within 14 days to serve as a basis for their decision.

BACKGROUND INFORMATION:

This property is located in an area where there is a communication tower already in
place.

(See attached aerial photo with drawing.)

FACTORS AND FINDINGS: **

1. What are the existing uses and their character and condition on the subject property and
the surrounding neighborhood? (See Adjacent Existing Land Use on page 1 of 4.)

> The property is surrounded by agricultural land, one dwelling to the east and a grain
elevator to the northwest, which are both zoned I-1 Industrial.

2. What is the current zoning of the subject property and that of the surrounding
neighborhood in relation to the request? (See Adjacent Zoning on page 1 of 4.)

>  The property is zoned as A-2 Agricultural District. There are two properties in the area
that are zoned I-1 Industrial District.

3. Isthe length of time that the subject property has remained undeveloped or vacant as
zoned a factor in the consideration?

> No.
4.  Would the request correct an error in the application of these regulations?

> No.

**  NOTE: Of those factors considered as relevant to the requested change in zoning district classification or

boundary, not all factors need to be given equal consideration by the Board in deciding upon its recommendation.

(Form ZA-3) (Page 2 of 5)



10.

11.

Is the request caused by change or changing conditions in the area of the subject property
and, if so, what is the nature and significance of such changed or changing conditions?

There is a need for increased communication coverage.

Do adequate sewage disposal and water supply and all other necessary public facilities
including street access exist or can they be provided to serve the uses that would be
permitted on the subject property?

An unpaved road access from KS Hwy 44 is available. Electricity will be added as
needed.

Would the subject property need to be platted, replatted, or in lieu of dedications made for
rights of way, easements, and access control or building setback lines?

Platting will not be necessary on a leased site.

Would a screening plan be necessary for existing and/or potential uses of the subject
property?

The property is required to be fenced, along with a weed mitigation plan.

Is suitable vacant land or buildings available or not available for development that
currently has the same zoning as is requested?

Communication towers are allowed in all districts by a Special Use in our County
Zoning Regulations.

If the request is for business or industrial uses, are such uses needed to provide more
services or employment opportunities?

N/A per Statute K.S.A.66-2019(f)(2)&(3).

Is the subject property suitable for the uses in the current zoning to which it has been
restricted?

Yes. The property could continue to be used for agricultural uses.

(Form ZA-4) (Page 3 of 5)



12.

13.

14.

15.

16.

17.

To what extent would the removal of the restrictions, i.e., the approval of the zoning
request detrimentally affect other property in the neighborhood?

This tower should have minimal affect on adjacent properties due to the rural
neighborhood.

Would the request be consistent with the purpose of the zoning district classification and
the intent and purpose of these regulations?

Yes. The Zoning Regulations, in all districts, allow communication structures by
Special Use that exceed the height limitations for such structures.

Is the request in conformance with the Comprehensive Plan and does it further enhance the
implementation of the Plan?

The Comprehensive Plan for the Unincorporated Area of Harper County, Kansas:
2003-2020 does not currently address possible locations for communication towers.

What is the nature of the support or opposition to the request?

Public comment was made in opposition of granting the Special Use by a
representative of the owner of the existing tower % mile to the Northeast. No other
opposition was presented.

Is there any information or are there recommendations on this request available from
professional persons or persons with related expertise which would be helpful in its
evaluation?

No additional comments were made.

By comparison, does the relative gain to the public health, safety or general welfare by not
approving the request outweigh the loss in property value or the hardship imposed upon
the applicant?

The very minimal relative gain to the public health, safety and general welfare by not
approving the request is further minimized by the attachment of reasonable conditions
and does not outweigh the hardship imposed upon the Applicant to locate and lease
another site.

(Form ZA-4) (Page 4 of 5)



CONDITIONS: (Determine conditions, if any, applicable to the case with rewording if

necessary and add additional conditions as deemed desirable.)

CC.

1. The Applicant shall be required to conform to any and all requirements imposed on this

N

o

type of use by the Federal Communications Commission (FCC) and/or the Federal
Aviation Administration (FAA).

The Applicant shall obtain all local, state and federal permits and related inspections
necessary to construct and operate a tower communication facility not exceeding 280 in
height and an application for a Zoning Permit filed with Zoning Administrator within one
year of the Special Use approval otherwise the effectuating Resolution is declared to be
null and void.

The communication facility owner must notify the County/City Emergency Preparedness
Administrator at least 10 days before the startup date of the facility so that frequencies
can be coordinated with the Emergency Communication System.

A graveled surface shall be maintained at all times on the entire site and access way
sufficient in depth to discourage fires and the growth of weeds or a combination of plastic
liner and gravel be used. All accessory equipment must be contained on a reinforced
concrete slab.

No advertising signs shall be allowed on the tower or on its perimeter security fence;
however, a sign not more than six square feet in size must be attached to the fence to
indicate the facility owner and the namef/title, address and telephone number of the party
to be contacted in case of an emergency.

Lighting devices placed on the tower must comply with FAA regulations.

Any violation of the conditions of approval shall be a violation of the Zoning Regulations
and shall render the Zoning Permit for the Special Use null and void.

Applicant
Agent



HARPER COUNTY BOARD OF COUNTY COMMISSIONERS

CHECK LIST FOR CONSIDERATION
OF A SPECIAL USE CASE

PURPOSE:

This check list is to assist: (1) the Chairman in conducting the discussion on a special use
case; (2) the County Clerk in an orderly process of minute taking; (3) the Applicant in presenting
new information; and (4) any persons who have new information or wish to know their rights in
the matter. Although the order of the outline should be followed, the material will need to be
modified to relate to the particular case. This check list is in keeping with the procedures in
K.S.A. 12-757(c), (d) and (e) and the decision in Houston v. Board of (Wichita) City
Commissioners, 218 Kan. 323 (1975). The latter determined that:

"Where the statutory requirements are fully met (Ed: Notice and public hearing) and a
full and complete record of the substance of the planning commission proceedings is
before the governing body, due process does not require the governing body to conduct a
second public hearing on the advisability of the proposed change.” (Syllabus)

CALL AGENDA ITEM:

| call Agenda item # __ which is on Case No. SU-01-2020. This is an application to
establish a 280” wireless communication facility in the A-2 Agricultural District.

DISQUALIFICATION DECLARED AND QUORUM DETERMINED:

Before we proceed, I’ll ask the Commission if any of them intend to disqualify themselves
from discussing and voting on this case because they have conflicts of interest. Please let the

minutes show that has disqualified himself/herself because

and has temporarily disassociated himself/herself
from our Commission. We now have a quorum of present for the consideration of the
case.

PROTEST PETITIONS:

Has the County Clerk received any protest petitions on the case? (If no, proceed to next
item.) (If yes) Do they constitute the statutory required 20% necessitating a 3/4 vote of the
Commission to approve the case? (If yes) Having determined that a valid protest petition has
been submitted to the Clerk, 1 would remind the Commission that a unanimous vote is necessary
to approve the case.

(Page 1 of 4)



COMMUNICATIONS:

Did the Commission receive any comments from a city on this case? (If no, proceed to
next item.) (If yes, discuss as deemed desirable.) Are there any other communications to
consider on this matter other than from our Planning Board? (Read and discuss as deemed
desirable.)

SUMMARY OF HEARING:

| ask the Commission members if they have all received copies of the unapproved
Minutes of the Planning Board for February 18th, 2020 which summarizes the hearing on this
case? (If no, consider a motion to continue the agenda item until the minutes are available.) (If
yes) Having determined that the members have received the required information, | am going to
call on the Zoning Administrator for a report and then ask the Applicant and any members of the
public who wish to speak on this case to confine their presentation to new information not
otherwise presented at the hearing. The Commission may also want to direct questions to the
Applicant, the staff or other persons present.

ZONING ADMINISTRATOR'S REPORT:

I call on our Zoning Administrator, Matthew Booker to provide us with a report on the
case and recommendation of the Planning Board. (See Special Use Report.)

Thank you for your presentation. Any questions for the Zoning Administrator from the
Commission members?

APPLICANT'S PRESENTATION:

Does the Applicant wish to present any new information?
Thank you for your information. Any questions to the Applicant from Commission
members?

PUBLIC COMMENTS:

Does anyone from the public wish to respond to the Applicant's information or provide
any new information? Please come forward and give your name and address.
Do any of the Commission members have a question for the public presenter(s)?

APPLICANT’S RESPONSE:

Does the Applicant have any further responses to the public comments?
Any Commission questions?

(Page 2 of 4)



BOARD DELIBERATION:

Assuming the Commission has received all the information they need on this case, you
have received an outline of choices provided under the state statutes for Commission action:
(K.S.A. 12-757[c]) How do you wish to act?

(Recommendation to approve.)

(1) Move to adopt the findings and factors and recommendation of the
Planning Board on Case No. SU- 01- 2020 and to approve Resolution
No. _2020- . (Majority vote needed.) *

(Recommendation to disapprove.)

(2) Move to adopt the findings and factors and recommendation of the
Planning Board to disapprove Case No. SU- 01- 2020 . (Majority vote
needed.)

(Recommendation to approve.)

(3) Move to override the Planning Board’s recommendation, approve Case No.
SU-01-2020 , amend in detail the findings and factors supporting the
motion in the Special Use Report, attach appropriate conditions, if any,
and approve Resolution No. 2020 - . (2/3 Majority vote needed.)*

(Recommendation to disapprove.)

(4) Move to override the Planning Board’s recommendation, disapprove Case
No. SU-01-2020 and amend in detail the findings and factors supporting the
motion in the Special Use Report. (2/3 Majority vote needed.) *

(5) Move to return the recommendation to the Planning Board on Case No.
SU-01-2020  for further consideration at its next regular meeting with a
statement specifying the basis for the Board's concern whether to approve or
disapprove the recommendation. **

(6) Move to table Case No. SU-01-2020 until , 20 at_:  (am,
p.m.) in this same meeting room for more (information) (and) (study) in regard
to

(Majority vote needed.)
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* (Note: If a valid protest petition is determined, a unanimous vote will be
needed to approve the case.)

**  (Note: If the Commission returns the Planning Board’s recommendation,
the Planning Board, after considering the same, may resubmit its original
recommendation giving the reasons therefore or submit a new and amended
recommendation. Upon the receipt of such recommendation, the
Commission, by a simple majority thereof, may adopt or may revise or
amend and adopt such recommendation by resolution, or it need take no
further action thereon. If the Planning Board fails to deliver its
recommendation to the Commission following the Planning Board’s next
regular meeting after receipt of the Board's report, the Commission shall
consider such course of inaction on the part of the Planning Board as a
resubmission of the original recommendation and proceed accordingly. In
either circumstance, the Commission may take any action they desire by
majority vote unless legal protest petitions are received which would
necessitate a 3/4 vote, i.e., a unanimous vote to approve the case.)

CLOSING REMARKS:
(For approval)
Persons aggrieved by the final decision of the Commission on this matter have 30 days
after the effectuating resolution is published within which to appeal to District Court.
(For disapproval)
Persons aggrieved by the final decision of the Commission on this matter have 30 days
after today's action within which to appeal to District Court.

Thank you for participating in this matter.
| call for Agenda item # .
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